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November 19, 2003

Via Federal Express

Michael Beck, Chairman, and
Members of the Zoning Board of Appeals

Town of Gardiner

Town Hall

2340 Routes 44/55

Gardiner, NY 12525

Re:
Awosting Reserve LLC Appeal of Building Inspector Determination 

Dear Chairman Beck and Members of the Zoning Board of Appeals:

This letter is submitted on behalf of Friends of the Shawangunks, Inc. (a not-for-profit corporation whose purpose is the preservation and proper management of the unique landscape and other environmental resources of the Shawangunk Mountains) in response to the appeal of Awosting Reserve LLC from the Town Building Inspector’s September 23, 2003 determination (the “Determination”) that central sewage disposal facilities are not a permitted use in the Town’s ARR-200 Zoning District.  Save the Ridge, Inc. has advised that it also joins in this letter.
Because the Building Inspector’s Determination that central sewage systems are not permitted in the ARR-200 Zoning District is clearly supported by a plain reading of the Town Zoning Code, it should be affirmed by the Zoning Board of Appeals.  The memorandum of the Town’s Principal Planner, James M. Freiband, to the Town Planning Board, dated November 16, 2003, also supports the Determination and notes the consistency of the Determination with the Town’s Master Plan.
A detailed discussion of the reasons why the Building Inspector’s Determination should be affirmed is presented below.
Background
Awosting Reserve LLC has proposed a cluster subdivision of 353 lots, 323 of which will be located in the Town’s Agricultural-Recreational-Residence (“ARR”)-200 Zoning District, to be served by a private central sewage system. The ARR-200 Zoning District permits, inter alia, single family detached residences on minimum lot sizes of 200,000 square feet (approximately 5 acres). 
Section 30.32 of the Gardiner Zoning Law, entitled “Use Index” governs all land use in the Town and plainly states:

Any use or accessory use not specifically identified in the Use Table shall be deemed a prohibited use. Any use or accessory use identified in the Use Table in a district, but not specifically listed in another district is prohibited in the district where not listed.

This section also states that its terms apply to all use of land in the Town, provided that local regulation of such land uses is not “specifically barred” by State or federal law.

The Use Index for the ARR-200 Zoning District does not list or identify a central sewage system as either a use permitted “by right,” as a use permitted by “special permit” or as a permitted accessory use. Instead, on grade or (in specified circumstances) below grade sanitary disposal systems are specifically identified as “permitted by right” to serve single family detached residences in the ARR-200 Zoning District.
In contrast, the Use Index for the Hamlet Residence (“HR”) Zoning District specifically authorizes “central sewage disposal” to serve single family dwellings in that District. 
The Plain Language of the Zoning Ordinance Does Not Permit Central Sewage Disposal in the ARR-200 District
As the Building Inspector correctly determined, the Town Zoning Ordinance could not be more definite on the subject: central sewage disposal is not an authorized use—as of right, by special use permit or as an accessory use—in the ARR-200 Zoning District.  Central sewage systems are clearly not listed as an authorized use in that District on the Use Index—to the contrary, only above grade and, in certain circumstances, below grade sanitary sewage disposal systems are permitted in that District.  Moreover, where central sewer systems are permitted under the Town Zoning Law, that use is specifically authorized on the Use Index, as in the HR Zoning District.

Awosting Reserve LLC does not appear to seriously contest that the Zoning Law—on its face—does not permit central sewage disposal in the ARR-200 District. Instead, Awosting Reserve LLC contends that other laws (the New York Public Health Law and the Ulster County Sanitary Code) or regulations (the Town’s Subdivision Regulations) do permit (or require)  central sewage disposal for subdivisions such as that proposed by Awosting Reserve LLC and that such laws or regulations somehow supercede the Town Zoning Law.
Even if Awosting Reserve LLC’s contentions had any merit (and they do not) the Zoning Board of Appeals does not have the authority to construe the provisions of other State or County laws or other Town Regulations. Its authority is limited to appeals from determinations of the Building Inspector “in the enforcement” of the Town Zoning Law. Town Zoning Law Section 30.74 (A) and court decisions uniformly so limit the authority of Zoning Boards of Appeals.  In this regard, it is important to note that the Building Inspector properly limited his Determination to the provisions of the Town Zoning Law—as should the Zoning Board of Appeals.
The Powers of the Zoning Board of Appeals are Limited to the Interpretation of the Zoning Law and Do Not Extend to Other Laws or Regulations

The Zoning Board of Appeals has limited subject matter jurisdiction and does not have the authority to interpret any law other than the Town Zoning Law.  It is well settled in New York that “[the ZBA’s] jurisdiction is limited to consideration of matters arising under ordinances enacted under the provisions of Article 16 of the Town Law.”  Cassety v. Dobson, 255 A.D. 928, 8 N.Y.S.2d 740 (4th Dep’t 1938).  Therefore, the Zoning Board of Appeals does not have jurisdiction to interpret the requirements of the New York State Public Health Law or the Ulster County Sanitary Code, as Awosting Reserve LLC requests.


Neither does the Zoning Board of Appeals have the authority to determine whether application of the Town Zoning Law  is “specifically barred” by the provisions of the New York State Public Health Law or the Ulster County Sanitary Code, as Awosting Reserve LLC also requests. “The [ZBA] is not a court and may not pass upon the constitutionality or legality of the zoning ordinance under which it is authorized to act.”  Consolidated Edison Co. of N.Y., Inc. v. Briarcliff Manor, 208 Misc. 295, 144 N.Y.S.2d 379 (Sup. Ct. Westchester County 1955).  Accord Shank v. Dryden, 195 A.D.2d 858, 600 N.Y.S.2d 772 (3d Dep’t 1993) (ZBA was without jurisdiction to grant a use variance based on the requirements of a statute other than the local zoning law).


Whether a local zoning law has actually been preempted or “specifically barred” by a State law is an issue of the constitutionality or legality of the local zoning law. Consolidated Edison Co. of N.Y., Inc. v. Briarcliff Manor, 208 Misc. 295, 144 N.Y.S.2d 379 (Petitioner challenged the failure of the ZBA to issue a special use permit for an electric transmission line alleging that State law preempted the local zoning law; the Court noted that “the zoning board of appeals very correctly held that, ‘the question of the validity or constitutionality of our zoning ordinance is not an issue before this board’.”)

Awosting Reserve LLC’s appeal asks the Zoning Board of Appeals to determine that the Building Inspector’s reading of the Town Zoning Law is incorrect “as a matter of law” because of alleged inconsistencies between the Town Zoning Law and the New York State Public Health Law and the Ulster County Sanitary Code.  The Gardiner Zoning Board of Appeals, however, does not have the jurisdiction to consider the legality of the Town Zoning Law in light of State and County law.  Since the ZBA is not a judicial court, the Gardiner Zoning Board of Appeals should acknowledge that the Building Inspector has correctly interpreted the Town Zoning Law and defer any questions or issues of whether the Zoning Law is preempted or “barred” by the New York State Public Health Law or the Ulster County Sanitary Code to the courts.
Neither the New York State Public Health Law nor the Ulster County Sanitary Code “Bar” or Preempt the Town Zoning Law

Even if Awosting Reserve LLC were to present its arguments to a court, Awosting Reserve LLC is plainly wrong when it argues that the State Public Health Law and the Ulster County Sanitary Code take precedence over the Town Zoning Law.  The Ulster County Sanitary Code derives its authority from the New York Public Health Law.  Therefore, the Sanitary Code is an exercise of State police power that has been delegated to, and accepted by, the County.  The United States Supreme Court has recognized that zoning and other land use restrictions are also valid manifestations of State police power (Village of Euclid v. Amber Realty Co., 272 U.S. 365 (1926)) which, in this case are delegated from the State to municipalities under the Municipal Home Rule Law and the Town Law.  Accordingly, the Public Health Law, the Ulster County Sanitary Code and the Zoning Law stem from the same (and, therefore, equal) source of authority—the State’s police power—and none automatically takes precedence over the other. 

The Public Health Law and Sanitary Code requirement for central sewage for subdivisions of greater than 49 lots does not mandate (or even allow) a use of a central sewer system that is otherwise forbidden by the Town Zoning Law.  Although the legislature is able to preempt a local ordinance, to do so requires express legislative language or a finding that the legislature intended to regulate a field so thoroughly that there is no room for local regulation.  N.Y. Club Ass’n v. City of New York, 69 N.Y.2d 211, 217, 513 N.Y.S.2d 349 (1987).  Mere inconsistency between a Town zoning ordinance and a State law of general application does not necessarily mandate a finding that the zoning provision has been preempted by the State law.  Cohen v. Bd. Of Appeals of Saddle Rock, 100 N.Y.2d 395, 401, 764 N.Y.S.2d 64, 68 (2003). (In Cohen, the legislature enacted a state-wide standard for the granting of an area variance that the Court found preempted any local attempt at creating a local standard.  Id.)  

Unlike the state-wide standard for the determination of area variance applications by ZBA’s at issue in Cohen, neither the Public Health Law, the Ulster County Sanitary Code nor the Town’s Subdivision Regulation require that the Town Zoning Law permit central sewer systems in every zoning district in the Town, as Awosting Reserve LLC suggests. 

In fact, a zoning ordinance can prohibit a use even when there is a State law that pre-emptively regulates the activity.  In Frew Run Gravel Products, Inc. v. Carroll, 71 N.Y.2d 126, 524 N.Y.S.2d 25 (1987), New York’s highest Court considered whether a town, through its zoning ordinance, could prohibit mining in a manner allowed by the State Mined Land Reclamation Law.  The Court reasoned that although the law was designed to pre-emptively regulate all aspects of the mining industry, local land use laws that restrict the locations at which the regulated activity could take place remained valid.  Id. at 134, (“[a contrary] interpretation would preclude the town board from deciding whether a mining operation—like other uses covered by a zoning ordinance—should be permitted or prohibited in a particular zoning district.”).  Similarly, despite the fact that the State Public Health Law and the Ulster County Sanitary Code regulate certain aspects of subdivisions having more than 49 lots by requiring central sewer systems, neither law expressly or by intention precludes a town board—through adoption of a zoning law—from prohibiting central sewer systems in particular zoning districts.
The Town Zoning Law’s Use Prohibition is the Most Restrictive or Highest Standard

The Town Zoning Law (Section 30.23 (9)) provides that more “restrictive” or “higher standards” in other “laws, regulations, covenants or easements” shall govern whenever there are inconsistencies with the Zoning Law. Awosting Reserve LLC’s most creative—but entirely specious—argument is that this section should be “interpreted” to allow a use that is expressly prohibited by the Zoning Law. Clearly, this section of the Town Zoning Law merely means that if another law, regulation, deed covenant or easement restricts a use directly or through the imposition of a “higher standard,” that restriction shall govern even though the Zoning Law would allow it because it is “more restrictive.” To give this section any other meaning invites property owners to grant easements or impose deed covenants or point to provisions of State or federal law that are inconsistent with the Town Zoning Law and then argue that the provisions of such covenants, easements or laws allow more restrictive or “higher standard” uses which are otherwise prohibited under the Zoning Law.

Thus,  SEQ CHAPTER \h \r 1Awosting Reserve LLC’s argument (that the Town subdivision regulations requiring compliance with the Ulster County Sanitary Code providing that subdivisions of 50 or more lots be serviced with central sewer is more restrictive than the Zoning Law) attempts to allow a use that is specifically prohibited by the Town Zoning Law under the guise that the Sanitary Code is a “higher standard.”  The proper interpretation of the Town subdivision regulations is that where central sewer is a permitted use, the provisions of the Ulster County Sanitary Code apply.  The outright prohibition of central sewer systems in the ARR-200 Zoning District is clearly both more restrictive and a “higher standard” than the more general Ulster County Sanitary Code.  

The Town Zoning Law Plainly Prohibits the Central Sewage Disposal System Proposed by Awosting Reserve


Awosting Reserve LLC’s contention that a sewer disposal facility is different than a wastewater treatment plant plays on semantics and, in any event, is irrelevant.  Awosting Reserve proposes a central sewer system rather than an above-grade or below-grade sanitary disposal system on the residential parcels it proposes in the ARR-200 Zoning District. As demonstrated above, a central sewer system, as proposed by Awosting Reserve LLC, by whatever name, is not an allowed use in the ARR-200 Zoning District. 

Conclusion

For all of the reasons discussed above, the Zoning Board of Appeals should affirm the Building Inspector’s Determination that a central sewer system such as that proposed by Awosting Reserve LLC is not an authorized use—and, in fact, is prohibited—in the ARR-200 Zoning District.







Respectfully submitted,








Philip H. Gitlen

cc: 
Frank S. McCullough, Jr., Counsel for Awosting Reserve LLC

      
Keith La Budde, President, Friends of the Shawangunks, Inc.

      
Patricia Parmalee, Coordinator, Save the Ridge, Inc.

bcc: 
Carol Ash

        
Robert K. Anderberg

        
Katherine Hudson
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