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PRELIMINARY STATEMENT TC "PRELIMINARY STATEMENT" \f C \l "1" 

This memorandum is submitted on behalf of Friends of the Shawangunks, Inc., Save the Ridge, Inc., Patty Lee Parmalee, Catherine Wanko, Kenneth Newman, Andrew Hague, Marcy and Kevin Lager, Carol and Thomas Francese, Maxine and Peter Diethelm, Sandra and Morey Gottesman, Zachary Baum, and MaryEllen and Mark Lelah (collectively, the “Intervenors”).  

Petitioner, Awosting Reserve, LLC (“Awosting Reserve”) submitted an application to the Town of Gardiner (the “Town”) for approval of a 323 lot clustered subdivision in the Town, including the construction of a central sewage treatment plant on one of the subdivided lots, which is part of a larger 353 lot subdivision.  The portion of the proposed subdivision in the Town is within the ARR-200 Zoning District under the Zoning Code of the Town (the “Zoning Code”).  

Upon the request of Awosting Reserve, the Town Building Inspector and Code Enforcement Officer (“Building Inspector”) issued a written determination that the construction of a “central sewage system” is not an allowable use in the ARR-200 District. Awosting Reserve appealed that determination to the Town of Gardiner Zoning Board of Appeals (“ZBA”) which affirmed the Building Inspector’s determination, finding that “single family residences connected to a central sewage treatment plant” are not among the “uses permitted by right” in the ARR-200 Zoning District. 
This Article 78 proceeding and action for a declaratory judgment challenging the ZBA’s determination should be dismissed because the express terms of the Zoning Code only permit single family residences with individual sub-surface sanitary disposal systems (constructed on the same lot as the residence) in the ARR-200 District. 
However, even if the Zoning Code did not specify subsurface sewage disposal for single family residences in the ARR-200 District, there is another basis (not addressed by the Town or Petitioners) for the Building Inspector’s and ZBA’s determination that Awosting Reserve can not use a central sewage system in the ARR-200 District. The express terms of the Zoning Code do not permit a central sewage treatment plant—as Awosting Reserve has proposed—to serve the proposed subdivision, anywhere in the ARR-200 District. 
STATEMENT OF FACTS TC "STATEMENT OF FACTS" \f C \l "1" 
Petitioner, Awosting Reserve, LLC, submitted an application to the Town of Gardiner Board (“Town Board”) and Town of Gardiner Planning Board (“Planning Board”) in December 2002 for approval of a 323 unit subdivision on approximately 2,237 acres located in the Town of Gardiner, including a community building, a central sewage treatment plant and an 18-hole golf course. The proposed subdivision in the Town of Gardiner is part of a larger 353 unit subdivision on approximately 2,660 acres of land located on the Shawangunk Ridge in the Towns of Gardiner, Shawangunk and Wawarsing called the Awosting Reserve Project.
  The subdivision plans submitted to the Town Board and the Planning Board includes plans for both a conventional subdivision and a clustered subdivision.  One fact of critical importance in this case that is given scant, if any, attention in the Briefs submitted by the Town and Petitioners is that both the “Conventional” and “Cluster” plans show that the central sewage plant would be built on one of the proposed, subdivided lots located in the ARR-200 District of the Town of Gardiner.  The relevant portion of the “Conventional” and the “Cluster” plans are attached as Exhibits “1” and “2,” respectively, to the accompanying affidavit of Philip H. Gitlen, Esq.  In fact, Awosting Reserve’s “Conventional” and “Cluster” subdivision plans show the proposed central sewage disposal facility on a lot located adjacent to certain Intervenors’ property and near the property of other Intervenors.
 
Procedural History TC "Procedural History" \f C \l "2" 
The procedural history of Awosting Reserve’s application is described in the Findings of Fact and Decision of the ZBA.  The relevant events are recited here for the convenience of the Court.  On August 20, 2003, Awosting Reserve asked the Building Inspector for a determination that a central sewage system is an allowed use within the ARR-200 Zoning District of the Town.  The Building Inspector, in a decision issued September 23, 2003, determined that a central sewage system was not an allowable use in the ARR-200 Zoning District.  (Certified Record of Proceedings (“R.”) at 26)  On October 23, 2003, the petitioner appealed the Building Inspector’s decision to the ZBA.  (R. at 30)  The ZBA held a public hearing that opened on November 20, 2003, and closed on December 18, 2003. (R. at 93 et. seq. and 185 et. seq.) In its decision, issued February 26, 2004, the ZBA affirmed the decision of the Building Inspector, holding that a central sewage system was not an allowable use in the ARR-200 District. (R. at 297)  Instead, the ZBA noted that only single family residences with on-site septic systems are allowable use in that District.  (R. at 298) This Article 78 proceeding and action for declaratory relief was commenced by the Petitioners to overturn the decision of the ZBA.
Relevant Provisions of the Zoning Code TC "Relevant Provisions of the Zoning Code" \f C \l "2" 
Section 30.32 of the Zoning Code, entitled “Use Index” governs all land use in the Town of Gardiner and plainly states:

Any use or accessory use not specifically identified in the Use Table shall be deemed a prohibited use. Any use or accessory use identified in the Use Table in a district, but not specifically listed in another district is prohibited in the district where not listed.

This section also states that its terms apply to all use of land in the Town, provided that local regulation of such land uses is not “specifically barred” by State or federal law.

The Use Index for the ARR-200 Zoning District does not list or identify a central sewage system as either a use permitted “by right,” as a use permitted by “special permit” or as a permitted accessory use. Instead, on grade or (in specified circumstances) below grade sanitary disposal systems are specifically identified as “permitted by right” to serve single family detached residences in the ARR-200 Zoning District. In contrast, the Use Index for the Hamlet Residence (“HR”) Zoning District specifically authorizes “central sewage disposal” to serve single family dwellings in that District.
The Use Index for the ARR-200 Zoning District also does not include “Sewage Disposal Facilities” as a use permitted “by right,” as a use permitted by “special permit” or as a permitted accessory use. In contrast, the Use Index for the CLI District authorizes “Sewage Disposal Facilities” as a permitted accessory use in that district.

Under the express and clear terms of the Zoning Code, therefore, neither single family residential lots served by a central sewer system nor a central sewage disposal facility are allowed anywhere in the ARR-200 Zoning District.

POINT I TC "POINT I - THE ZBA'S DETERMINATION IS PRESUMED CORRECT AND IS ENTITLED TO DEFERENCE" \f C \l "2" 
THE ZBA’S DETERMINATION IS

PRESUMED CORRECT AND IS 

ENTITLED TO DEFERENCE


The Town and Petitioners each urge the Court to apply a different standard to review of the ZBA’s determination. The Town takes the position that the ZBA’s determination is entitled “to great deference and should not be disturbed” unless it is “unreasonable or irrational.” (Town Brief at 7.) Petitioners take the position that at issue is purely “legal; interpretation of statutory terms” which is the Court’s responsibility and that, therefore, deference to the ZBA is not required. (Petitioners’ Brief at 12.)

Irrespective of which legal standard is applied, the ZBA’s determination is fully supported by the plain meaning of the Zoning Code. Nevertheless, the issue presented in this case is hardly the same as the issue in Toys “R” Us
 (whether a non-conforming use had been “abandoned”) or in Moran Towing
 (whether a state agency’s regulations conformed to the statute), the cases relied on by the Petitioners. In this case, the Petitioners challenge a determination of the type routinely made by ZBAs across the State, i.e., whether a particular use is authorized in a particular zoning district. Determinations of the type routinely made by a ZBA are afforded the presumption that they are correct (Matter of Fiore v. Zoning Bd. Of Appeals, 21 N.Y. 2d 393, 396 277 N.Y.S. 2d 618, 235 N.E. 2d 121 (1968) (“court will not substitute its judgment for that of the Board or set it aside unless it clearly appears to be arbitrary or contrary to law.”); 2 Anderson, New York Zoning Law and Practice [2d. ed.], pp. 206-211)) and are entitled to deference by a reviewing court (Ceraso v. Hecker, 224 A.D. 2d 800 , 637 N.Y.S. 2d 516 (3rd Dept, 1996)).
POINT II TC "POINT II - THE PLAIN LANGUAGE OF THE ZONING CODE DOES NOT PERMIT CENTRAL SEWERS OR A CENTRAL SEWAGE DISPOSAL FACILITY IN THE ARR-200 DISTRICT" \f C \l "2" 
THE PLAIN LANGUAGE OF THE ZONING 
CODE DOES NOT PERMIT CENTRAL

SEWERS OR A CENTRAL SEWAGE DISPOSAL 

FACILITY IN THE ARR-200 DISTRICT
As the Building Inspector and the ZBA correctly determined, the Town Zoning Code could not be more definite on the subject: central sewage disposal for single family residences is not an authorized use—as of right, by special use permit or as an accessory use—in the ARR-200 Zoning District.  Central sewers are clearly not listed as an authorized use in that District on the Use Index—to the contrary, only above grade and, in certain circumstances, below grade sanitary sewage disposal systems are permitted in that District to serve single family residences.  Moreover, where central sewers are permitted under the Town Zoning Code, that use is specifically authorized on the Use Index, as in the HR Zoning District.

Similarly, as noted above, a central sewage disposal facility (i.e., a central sewage treatment plant)—such as the one proposed by Awosting Reserve to be constructed on one of the subdivided lots (under either the “Conventional” or “Cluster” subdivision plans submitted to the Town)—is not a permitted use in the ARR-200 District. Again, where a central sewage disposal facility is a permitted use under the Town Zoning Code, that use is specifically authorized on the Use Index, as in the CLI District (as an accessory use).
Petitioners do not appear to seriously contest that the Zoning Code—on its face—does not permit central sewage disposal systems for single family residences or central sewage disposal facilities in the ARR-200 District. Instead, Petitioners contend that other laws (the New York Public Health Law and the Ulster County Sanitary Code) or regulations (the Town’s Subdivision Regulations) either permit or require central sewage disposal for subdivisions such as that proposed by Awosting Reserve and that such laws or regulations supercede the Town Zoning Code.

Petitioners are plainly wrong when they argue that the State Public Health Law, the Ulster County Sanitary Code or the Town Subdivision Regulations take precedence over the Town Zoning Code on this issue.
The Ulster County Sanitary Code Does Not Require Central Sewage Treatment Plants TC "The Ulster County Sanitary Code Does Not Require Central Sewage Treatment Plants" \f C \l "3" 
  First, Petitioners’ claim that provisions of the Ulster County Sanitary Code “require central sewage treatment plants in the ARR-200 District in the case of a residential subdivision with 50 or more building lots” (Petitioners’ Brief at 12) is simply incorrect. The Ulster County Sanitary Code plainly states that:

If a realty subdivision consists of fifty or more building sites or housing for 200 or more persons, the Department shall require installation of a public or community water or sewage system, or both, unless a formal request for a waiver in writing is made by the applicant. 
(Exhibit F to Affidavit of David C. Brennan, sworn to on June 11, 2004 (“Brennan Aff.”) at p. 56, emphasis added.)
Thus, rather than require central sewage treatment for subdivisions of fifty or more lots, all the Ulster County Sanitary Code requires is central water supply or central sewage, unless both are required on a case-by-case basis. Moreover, whatever “requirement” applies may be waived by the Ulster County Department of Health upon written application. 
The New York State Public Health Law Does Not Supercede the Zoning Code TC "The New York State Public Health Law Does Not Supercede the Zoning Code" \f C \l "3" 
Second, Petitioners’ argument that the State Sanitary Code supercedes any “inconsistent” provision of the Zoning Code is based on a selective reading of the Public Health Law. Petitioners ignore Section 228 (3) of the Public Health Law which provides that:
Local laws, ordinances or regulations which comply with at least the minimum applicable standards set forth in the sanitary code shall be deemed not inconsistent with such code.
As noted above, the Ulster County Sanitary Code requirement is “either” central sewer or water supply, unless the Ulster County Health Department, on a case-by-case basis, requires both. In addition, even the requirement of “either” central sewer or water supply can be waived. In this case, therefore, there is no “requirement” of central sewers or central sewage treatment facilities in the ARR-200 District under the Sanitary Code and the “minimum applicable standard” may well be that neither central water or central sewers are required. 
In any event, there is no ‘inconsistency” between the Zoning Code and the Ulster County Sanitary Code, since each regulates for a different purpose. The Sanitary Code regulates subdivisions to protect public health (see Brennan Aff. Ex. F, at 49). The Zoning Code serves broader purposes. Therefore, the “Purposes” of the Zoning Code not only are to “protect and promote the public health,” but also to “guide the future growth and development of the Town,” “protect the rural character…of the Town,” and “protect and conserve the value of  land throughout the Town and the value of buildings appropriate to the various districts established by this [Zoning Code],”  among others (see Section 30.3 of the Zoning Code, Brennan Aff, Ex. A at 30.1). 

Moreover, mere differences between State and local laws do not mean that they are “inconsistent.” As the Third Department held in Town of Clifton Park v. C.P. Enterprises, 45 A.D. 2d 96, 98, 356 N.Y.S. 2d 122 (3rd Dept. 1974):
To define the word “inconsistent” narrowly as meaning merely “different” would vitiate the flexibility of home rule as enunciated by the Legislature and the executive branch in enacting the Municipal Home Rule Law.
Thus, in Gless v. City of New York, 121 Misc. 2d 1030, 1039, 470 N.Y.S. 2d 527 (N.Y. Co. 1983), rev’d on other grounds, 107 A.D.2d 607, 483 N.Y.S.2d 715 (1st Dept. 1985); aff’d, 65 N. Y. 2d 254, 491 N. Y. S. 2d 622 (1985), the Court noted that:

…it has been held that a local law should be struck down as inconsistent with State law when the local law permits an act which has been specifically prohibited by State law.

The Zoning Code, therefore, is different—both in purpose and in scope—from the Sanitary Code. The Zoning Code defines and limits sewage disposal options for all single family residences in the ARR-200 District, whether the single family residences are part of a subdivision or not. The Sanitary Code only provides that where subdivisions of fifty or more lots are permitted by local zoning and subdivision regulations, either central water or central sewers are required, unless a waiver is requested.
The Town Subdivision Regulations Do Not Supercede the Zoning Code TC "The Town Subdivision Regulations Do Not Supercede the Zoning Code" \f C \l "3" 
Third, because the Ulster County Sanitary Code does not require central sewers in all subdivisions of fifty lots or more in the ARR-200 District, Petitioners’ reliance on a provision of the Town Subdivision Regulations that requires the Town Planning Board to implement the Ulster County Health Department’s recommendations regarding central sewage and water facilities in subdivisions of fifty lots or more (see Brennan Aff. Exhibit C at 31.25) is simply misplaced. As yet, there are no recommendations of the Ulster County Health Department for the Town Planning Board to implement. Even if there were, there is nothing in the Town Subdivision Regulations or the Ulster County Sanitary Code which mandates (or even allows) central sewer systems that are otherwise forbidden by the Town Zoning Code.
In any event, neither the Ulster County Sanitary Code nor the Town Subdivision Regulations address the location of central sewage disposal facilities, which are not a permitted use anywhere in the ARR-200 District.
The Zoning Code is Not Pre-Empted TC "The Zoning Code is Not Pre-Empted" \f C \l "3"  
Fourth, although the State legislature is able to preempt a local ordinance, to do so requires a finding that either a local government has adopted a law that directly conflicts with a State statute or that the legislature intended to regulate a field so thoroughly that there is no room for local regulation.  N.Y. Club Ass’n v. City of New York, 69 N.Y.2d 211, 217, 513 N.Y.S.2d 349 (1987); Jancyn Mfg. Corp. v. County of Suffolk, 71 N.Y. 2d 91, 524 N. Y. S. 2d 8; 518 N. E. 2d 903 (1987); DJL Restaurant Corp. v. City of New York, 96 N.Y.2d 91, 725 N.Y. S.2d 622, 749 N. E. 2d 186 (2001).  Mere inconsistency between a Town zoning ordinance and a State law of general application does not necessarily mandate a finding that the zoning provision has been preempted by the State law.  Cohen v. Bd. Of Appeals of Saddle Rock, 100 N.Y.2d 395, 401, 764 N.Y.S.2d 64, 68 (2003). (In Cohen, the legislature enacted a state-wide standard for the granting of an area variance that the Court found preempted any local attempt at creating a local standard.  Id.)  

Unlike the state-wide standard for the determination of area variance applications by ZBAs at issue in Cohen, neither the Ulster County Sanitary Code nor the Town’s Subdivision Regulation require that the Zoning Code permit central sewer systems or central sewage disposal facilities in every zoning district in the Town, as Petitioners suggest. 
In fact, a zoning ordinance can prohibit a use even when there is a State law that pre-emptively regulates the activity.  In Frew Run Gravel Products, Inc. v. Town of Carroll, 71 N.Y.2d 126, 524 N.Y.S.2d 25 (1987), the Court of Appeals considered whether a town, through its zoning ordinance, could prohibit mining in a manner allowed by the State Mined Land Reclamation Law.  The Court reasoned that although the State law was designed to pre-emptively regulate all aspects of the mining industry, local land use laws that restrict the locations at which the regulated activity could take place remained valid.  Id. at 134, (“[a contrary] interpretation would preclude the town board from deciding whether a mining operation—like other uses covered by a zoning ordinance—should be permitted or prohibited in a particular zoning district.”).  
Similarly, despite the fact that the Ulster County Department of Health may require—in a proper case—central sewage or water facilities, or both, nothing in the Ulster County Sanitary Code expressly or by intention precludes the Town—through adoption of a zoning law—from prohibiting central sewer systems or central sewage disposal facilities in particular zoning districts.
POINT III TC "POINT III - THE PROHIBITION OF CENTRAL SEWER SYSTEMS AND DISPOSAL FACILITIES IN THE ZONING CODE IS THE MOST RESTRICTIVE OR HIGHEST STANDARD" \f C \l "2" 
THE PROHIBITION OF CENTRAL SEWER 
 SYSTEMS AND DISPOSAL FACILITIES IN
 THE ZONING CODE IS THE MOST
 RESTRICTIVE OR HIGHEST STANDARD

Petitioners’ most creative—but entirely specious—argument is that a section of the Zoning Code that preserves the effect of “more restrictive” or “higher standards” in statutes, regulations, covenants and easements should be “interpreted” to allow a use that is expressly prohibited by the Zoning Code. Petitioners, thus, ask this Court to ignore the express prohibition of central sewer systems and central sewage disposal facilities in the ARR-200 Zoning District. Petitioners attempt this sleight of hand by referring to Section 30.23 (9) of the Zoning Code, which simply provides that more “restrictive” or “higher standards” in other “laws, regulations, covenants or easements” shall govern whenever there are inconsistencies with the Zoning Law. 
Clearly, this section of the Zoning Code merely means that if another law, regulation, deed covenant or easement restricts a use directly or through the imposition of a “higher standard,” (e.g., by requiring 10 acres for a building lot rather than 200,000 square feet (almost five acres) as in the ARR-200 Zoning District) that restriction shall govern even though the Zoning Code would allow it, because the other law, regulation, etc. is “more restrictive.” To give this section any other meaning invites property owners to grant easements, impose deed covenants or point to provisions of State or federal law that are different than the Town Zoning Law and then argue that the provisions of such covenants, easements or laws allow more restrictive or “higher standard” uses which are otherwise prohibited under the Zoning Law.


No court in the State has ever construed a Zoning Code in the manner suggested by Petitioners; this Court should likewise decline Petitioners’ invitation to do so.
The proper interpretation of the Zoning Code is that the outright prohibition of central sewer systems serving single family residences in the ARR-200 Zoning District (which provisions of the Zoning Code may properly limit development in areas of the Town that cannot sustain the higher densities of development associated with central sewer systems and disposal facilities)  is clearly both more restrictive (as it “restricts” higher density development) and a “higher standard” (as it provides a specific sewage disposal method for single family homes tailored to the ARR-200 District) than the Public Health Law and the Ulster County Sanitary Code. 
Even if the Ulster County Sanitary Code provisions requiring central sewer or water (unless waived) were construed to be a “higher standard” or “more restrictive,” since those provisions do not address the location of central sewage disposal facilities, the prohibition of central sewage disposal facilities in the ARR-200 District would still support the determination of the Building Inspector and the ZBA in this case.
POINT IV TC "POINT IV - THE PROVISIONS OF THE ZONING CODE ARE CLEAR AND THEY PROHIBIT CENTRAL SEWERS AND CENTRAL SEWAGE DISPOSAL FACILITIES IN THE ARR-200 DISTRICT" \f C \l "2" 
THE PROVISIONS OF THE ZONING CODE ARE CLEAR

AND THEY PROHIBIT CENTRAL SEWERS

AND CENTRAL SEWAGE DISPOSAL FACILITIES

IN THE ARR-200 DISTRICT


The Zoning Code could not be clearer: only above grade, and in certain circumstances, below grade subsurface sanitary disposal systems are permitted in connection with single family residences in the ARR-200 District; and central sewage disposal facilities are a prohibited use anywhere in the ARR-200 District.


Petitioners attempt to muddy the waters by claiming that because other provisions of the Zoning Code may be inconsistent or ambiguous, the clear prohibition of central sewers for single family residences and central sewage disposal facilities in the ARR-200 District should be disregarded. (Petitioners’ Brief at 16.) The law in New York, however, is that although ambiguities in a zoning ordinance must be resolved in favor of the landowner, where a zoning ordinance clearly prohibits a use, a ZBA determination that the use is not permitted “must be confirmed.” Action Redi-Mix Corp. v. Cianciulli, 309 A.D.2d 742, 765 N.Y.S. 2d 263 (2d Dept., 2003).


Petitioners cite the ZBA’s recommendation “that the Town Board carefully review the Use Table in the Zoning Code to address and remove ambiguities and inconsistencies” in support of its contention that the clear prohibitions in the Zoning Code should be ignored. (R. at 298.) Petitioners, however, then fail to mention that the description of the “ambiguities and inconsistencies” identified by the ZBA do not affect the provisions of the Zoning Code at issue in this case. For example, the ZBA notes that while single family residences (such as those proposed by Awosting Reserve) may only be served by above-grade or, in certain circumstances, below grade sanitary disposal systems in the ARR-200 District, no similar prohibition is stated in the Zoning Code for two-family residences and that certain terms (not at issue in this case) are variably defined or used in the Zoning Code. (R. at 301.) However, since none of these particular provisions affect the clear prohibition of central sewers for single family residences or central sewage disposal facilities in the ARR-200 District, they cannot provide a basis for challenging the ZBA’s determination that is in accord with the clear language and intent of the Zoning Code. City of New York v. Stringfellow’s of New York, Ltd. ,253 A. D. 2d 110, 116; 684 N.Y.S.2d 544 (1 Dept., 1999) (“…the fundamental rule in construing any statute, or in this case an amendment to the City's Zoning Resolution, is to ascertain and give effect to the intention of the legislative body, here the New York City Council. The intent of the City Council is controlling and, subject to constitutional or other legal limitations, must be given force and effect. Such intent is ascertained from the words and language used in the statute and if the language thereof is unambiguous and the words plain and clear, there is no occasion to resort to other means of interpretation.”) 
CONCLUSION TC "CONCLUSION" \f C \l "1" 

For all of the foregoing reasons, Intervenors request that the determination of the ZBA be affirmed and that the Petition and Complaint be dismissed.

Dated: June 25, 2004
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� See affidavits of Andrea and Steven Crofoot (own lot closest to proposed central sewage disposal facility); Marcy and Kevin Lager (own lot second closest to proposed central sewage disposal facility); and Catherine Wanko (owns lot third closest to proposed central sewage disposal facility); submitted in Support of Motion to Intervene.


� Matter of Toys “R” Us v. Silva, 89 N.Y. 2d 411, 654 N.Y.S. 2d 100, 676 N.E. 2d 862 (1996).


� Matter of Moran Towing Transportation, Inc. v. New York State Tax Commission, 72 N.Y. 2d I66, 531 N.Y.S. 2d 885, 527 N.E. 2d 763 (1988).





- 1 -

